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THE OFFICE OF AN OPINION BY ONE 
MEMBER OF AN APPELLATE COURT. 





We have been informed that at one of 
the annual sessions of the American Bar 
Association some Canadian jurist, speaking 
before that body, declared, that most of the 
dicta of Chief Justice Marshall were later 
declared to be law. ‘That, however, does 
not show, necessarily, that it was either 
useful or not harmful that they should have 
been voiced. And; then, every judge is not a 
John Marshall. Indeed, if utterance of dic- 
tum was intended to have ulterior effect, 
our great Chief Justice was acting outside 
of his office. He has often been quoted in 
the way of advising extreme caution against 
taking dicta at their full face value. 
might be 


made for any discursiveness in opinions in 


But whatever of allowance 
early days—especially where constitutional 
questions were involved—this ought not to 
be expected in opinions in these times, how- 
ever erudite their writers, if decided cases 
of controlling weight may be relied on or 
distinguished. ‘ 

Our attention has lately been called to 
dictum writing (see editorial and annota- 
tion, 70 Cent. L. J. 49, 61), and our re- 
flection has brought us to the opinion that, 
if the judges would curtail theoretical dis- 
cussion, they would both assist themselves 
and lawyers, who have to look to what they 
write, in understanding the course of prece- 
dent in their states, 

Let us give an illustration in a late Mis- 
souri case of what is to our mind a very ob- 
jectionable opinion in which everybody con- 
curred. In Casey v. Schwelty, 221 Mo. 132- 


question involved in this case. The most 
that the plaintiffs contend for is that the 
court misconstrued the Colorado statute; 
but the mere construction of the statute of 
another state, though it should be an er- 
roneous construction, does not deny its val- 
idity,’” and: “The Kansas City Court of 
Appeals alone has jurisdiction of this ap- 
peal, and therefore the cause is transferred.” 
One would say that this is all that a court 
without jurisdiction need or could right- 
fully say. But did the court stop here? On 
the contrary, but for several pages it dis- 
courses about the full faith and credit 
clause of the federal constitution ; the non- 
enforceability of a penal statute in another 
state; whether public statutes come under 
the faith and credit clause or not; the dif- 
ference between a suit on a foreign statute 
and that on a foreign judgment, and inter- 
pretation by the law of the place of con- 
tract. Whether the judge discoursed wise- 
ly and well boots nothing in legal effect, 
but neither the bench nor the bar ought to 
be affected by his prejudgment in the mat- 
ters, nor should the court reporter ever have 
sectionized what was said into syllabi. 

It would need no astute reasoning to de- 
termine that everything said outside the 
jurisdictional question was vor et praeterea 
nihil. ‘The case illustrates most strongly, 
however, how prone are judges to write, 
because they have a chance to write. 

But while we are talking about the Mis- 
souri court, in the selection of a specimen 
of dictum, let us take the same volume, 
the last report of that court extant, and 
compare it with 89 Ark., which is also 
down to date. 

Here are two comparatively old states 
and many years of adjudication stand be- 
hind the utterances in these volumes. They 


“ought to be profitable to the benches of 


to-day or the lives of former judges were 
lived to a great degree in vain, as might be 
said of those who are now “drest with a 
little brief authority.” If former judges 
have built monuments, it might be well sur- 
mised that few are the roads their experi- 
ence and industry have left unblazed. How 
do these volumes stand to such a supposi- 





139, the court said: “There is no federal 


tion ? 
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In the first place the Arkansas volume 
has nearly two hundred fewer pages and 
more than twice as many cases. Secondly, 
in glancing through the cases it seems that 
the opinions in the Arkansas cases rarely 
refer for their propositions to other than 
Arkansas cases, while those in the Missouri 
cases are rare which do not also refer to 
outside cases. 

Thus it looks like the Arkansas lawyer 
is far more apt to know the course of pre- 
cedent in Arkansas than the Missouri law- 
yer to know the course of precedent in Mis- 
souri, Furthermore, this would seem to 
account for the shorter Arkansas opinions. 
The statement of a proposition and the 
citation of apt authority in a prior decision 
make elaborate discussion unnecessary. 
But the statement of a proposition and the 
citation of persuasive authority still leaves 
discussion open. 

And for this discussion who cares any- 
thing, any more than he would for a law 
magazine article? But it is there to puzzle 
one as to the extent it represents the view 
of the court or only that of the writer of 
the opinion. 

We all may agree that it would hardly 
become the judge of an appellate court to 
be a prolific writer of magazine articles, 
whenever an interesting question in law 
might present itself for discussion. Those 
articles might confront him very often and, 
apart from their being objectionable be- 
cause of possibility of open or covert use, 
they might either incline a judge to adhere 
to his expressed views through pride of 
opinion, or he might be suspected of being 
thus affected. 


Nevertheless we see opinions crowded 
with dicta, and we have sometimes seen 
those, who uttered them, clinging to them 
with a tenacity that looked almost unjudic- 
ial. The effect upon the mind of counsel 
for a losing litigant would be unsatisfac- 
tory, though he might excuse it because of 
the weakness of human nature. We think 
judges fall into serious error, when they 
either think it their duty to expound gen- 
eral principles of law, at the possible sacri- 





fice of clearness in particular applications ! 


to stated facts, or that they are proceeding 
as surely to the upbuilding of clear prece- 
dent. ; 


A clear statement of facts is considered 


the most persuasive presentation by counsel 


to a competent court, but it is hard for a 
court, that always feels complimented by 
counsel content to thus rely on it, to bring 
itself to thus compliment the bar. But the 
courts must argue and argue the same 
things over and over again, and cite repe- 
titions of other courts, binding on nobody. 
Counsel must be responsive to this disposi- 
tion, or mood, or practice, searching di- 
gests for cases, and, then, the courts com- 
plain of multitudinous briefs. 

Let us suggest the Arkansas practice as 
we gather it to appear from the latest vol- 
ume of its reports, and in'time reference in 
opinion to persuasive authority will be taken 
to mean that the proposition is a new one 
in the jurisdiction relying on such author- 
ity. We will begin then to know where we 
are. 

It is our opinion that the less a judge 
puts in an opinion of that which is not de- 
manded by a case, the more he makes to 
stand out, in broad relief, what the court 
means, and the more he gives an example 
of ability to separate the wheat from the 
chaff,—the former to be stored in the 
granary of jurisprudence for the beneficent 
sustenance of our progessive, but complex, 
conditions. 

In this great country we need simplifi- 
cation in our law. Discussions of prin- 
ciples had better proceed through other 
channels, while the courts are laboring to 
apply them in concrete cases. If, they are 
applied justly, the unending procession of 
causes will better evolve the true rules that 
justice demands. Then judges, who should 
possess an atmosphere of calm, will be more 
apt to secure it in not attempting the role 
of essayists, promulgating views for which 
alone there should exist merely a personal 
responsibility. When one has to wonder 
whether a proposition is that laid down by 
a writer or by a court, it were better to 
leave it unstated. Let it first arise and be 
debated before the court. 
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NOTES OF IMPORTANT DECISIONS. 


HUSBAND AND WIFE—PRIVILEGED COM- 
MUNICATION COMING TO THE KNOWL- 
EDGE OF THIRD PERSON.—The case of 
O’Toole v. Ohio German Fire Ins. Co., 123 N. 
W. 795, decided by the Michigan Supreme Court 
presents the interesting question of the ad- 
missibility in evidence of statements made in 
a letter by a wife to a husband which was 
lost by the husband. The wife was suing for 
loss on a fire insurance policy and the state- 
ments made were damaging to her upon an is- 
sue of incendiarism. The court said: 


“A communication made by a husband to 
his Wife may be privileged. The same com- 
munication made by him to a daughter, or 
a son, or a sister, is not privileged, although 
precisely the same reasons in fact may ex- 
ist for preserving the confidence inviolate. 
The privilege is in derogation of the gen- 
eral rule that all persons may be compelled 
to testify concerning facts inquired about in 
courts of justice. It should be made effective, 
but ought not to be extended by the courts to 
cases where there has been no injury to the 


relation of the parties by the betrayal of the. 


confidence reposed. And so it has been held, 
and we think correctly, that where the com- 
munication, oral or written, has, without col- 
lusion or voluntary disclosure, escaped the 
custody and control of the parties communicat- 
ing or the custody or control of their agents 
or representatives it is not privileged. The 
communication being offered by some one other 
than the parties thereto, courts have in some 
instances refused to inquire as to the manner 
in which it was obtained. The cases are not 
numerous; the rulings are not harmonious. 
Some of them are collected in 23 Am. & Eng. 
Ency. of Law, p. 95 et seq. Precisely in point 
are State v. Mathers, 64 Vt. 101, 23 Atl. 590, 15 
L. R. A. 268, 33 Am. St. Rep. 221; State’ v. Hoyt, 
47 Conn. 518, 36 Am. Rep. 89; Gannon v. 
People, 127 Ill. 507, 21 N. E. 525, 11 Am. St. 
Rep. 147; State v. Buffington, 20 Kan. 599, 27 
Am. Rep. 193; Com. v. Griffin, 110 Mass. 181; 
Geiger v. State, 6 Neb. 545. See, also, 1 Green- 
leaf, Evid. (15th Ed.) secs. 251, 254a, and notes, 
and note to State v. Falsetta, 43 Wash. 159, 
86 Pac. 168, 10 Am. & Eng. Ann. Cas. 177, 179. 
See, generally, 4 Wigmore on Evidence, secs. 
2332, 2341. The precise question seems never 
to have been before presented in this court. 
In People v. Durfee, 62 Mich. 487, 29 N. W. 
109, a deputy sheriff. was allowed to testify to 
a conversation between attorney and client 
overheard by the witness. In Cluett v. Rosen- 
thal, 100 Mich. 103, 58 N. W. 1009, 43 Am. St. 


Rep. 446, it was held that information obtained | 





by a witness by means of a trespass or other 
tortious conduct may be received when offered 
by one not responsibie for the tort. These de- 
cisions, as well as those which in holding that 
a privilege is involved refuse the rule that 
the evidence is under all. circumstances in- 
competent, permit us to adopt and to apply 
what we have indicated as being in our opinion 
the correct rule. The letters should have been 
received in evidence.” 

This ruling offers no room for lack of har- 
mony, for even though it may be that “the 
privilege is in derogation of the general rule,” 
it may well be thought, that if it is to be recog- 
nized at all, it ought to be recognized in its 
fullness. The privilege is based on the re- 
lationship of husband and wife and it applies 
to what comes within its pale. If the com- 
municant makes a statement that is privileged 
at the time, some subsequent accident ought 
not to destroy what the law has afforded. 


MASTER AND SERVANT—DBVIATION 
FROM COURSE OF EMPLOYMENT.—In an 
annotation upon Responsibility of Owner of 
Automobile as a Dangerous Machine, we re- 
ferred to some cases which carried responsi- 
bility of master over to departure from course 
of duty by reason of the servant being intrust- , 
ed with dangerous machinery or appliances. 69 
Cent. L. J. 360. 

In a late case in the Second Department, Ap- 
pellate Division, New York Supreme Court, the 
question of such responsibility Is treated where 
no such entrusting was involved. Jones v. 
Weigand, 119 N. Y. Supp. 441. 

The facts show that a coach driver ran over 
plaintiff on the street. The vehicle had been 
sent to an undertaker for use at a funeral, and 
after that the driver took a circuitous, instead 
of a direct, route, going several blocks out of 
his way, part of the time in the opposite direc- 
tion. While so out of the way he called at a 
house to make a personal visit, leaving the car- 
riage and horses in front of the door. Plaintiff, 
a little child, playing near the step of the coach 
unnoticed, was run over by the coach ag the 
driver, mounting to his place, started up. 

The Appellate Division, in reversing the 
judgment dismissing the suit, said: 

“The point is very nice, and the discrimina- 
tion between some of the cases very fine, 
though the general rule is well settled. 
The master is liable only for acts done by the 
servant in the course of his employment as 
such; but mere disregard of instructions or 
deviation from the line of his duty does not re- 
lieve the master of responsibility. Wrongful 
acts are usually in violation of orders, or in 
deviation. from the strict line of duty. The 
test is whether the act was done while the 
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servant was doing his master’s work, no matter 
how irregular, or with what disregard of in- 
structions. If the servant, for purposes of his 
own, departs from the line of his duty, so that 
for the time being his acts constitute an 
abandonment of his service, the master is not 
liable; but, to constitute an abandonment of 
the service, the servant must be serving his 
own or some other person’s purposes, wholly 
independent of his master’s business. It seems 
to me that the making of the circuitous route 
to the stable was at most a deviation, not an 
abandonment, of the service. While the serv- 
ant deviated from the direct route, he was nev- 
ertheless engaged in taking the coach back to 
the stable. He combines his own with his mas- 
ter’s purposes, but did not wholly abandon his 
service, except during the time when he was 
absent from the coach to make his call, 

But, if the foregoing be doubtful, it seems 
plain that, when the driver returned to the 
coach for the purpose of taking it back to the 
defendant’s stable, he re-entered upon his mas- 
ter’s service, and resumed the business which 
he had temporarily abandoned. It is no answer 
to this to say that the accident would not have 
happened if he had not made the call. His 


carelessness after he had resumed his master’s ° 


business was the causa causans of the acct- 
dent.” 

The point really decided is that deviation from 
duty has at most only the effect, if it even 
goes that far, of absolving the master during 
the period of such deviation. 

Of course, it is clear, that but for the devia- 
tion, the servant would not have been at the 
place where the injury occurred, but it is also 
evident that the master, unless he immediately 
discharge the servant for the deviation, would 
order the servant to return with the coach to 
the stable. Indeed, there was no other thing 
for him to do. 

But we are inclined to the view that during 
deviation the master ought to be responsible, 
The servant was still in possession of the coach 
and under the master’s control as much as if 
on the prescribed route. This deviation was a 
disobedience of the same nature as flecking 
a spirited team contrary to orders, or racing 
along the route when told to go slow. Each of 
the acts is a deviation, in its nature, but no 
one would say the latter absolved the master. 

A master jis bound to proper management by 
his servant as a coachman, generally, wher- 
ever he may be, if he is still entrusted as a 
driver, and it seems to us that Massachusetts 
cases, which hold to no responsibility during 
such departures as in this case are not sound. 
See Perlstein v. Express Co., 177 Mass. 530, 
52 L. R. A. 959; McCarty v. Timmins, 178 Id. 
378, 86 Am. St. Rep. 490. 





Any other rule would cause an excessive 


‘refining, equal to metaphysics in logic or the- 


ology, and after all the question would rest on 
the fact that the master has employed an un- 
trustworthy servant, and th- public must suffer 
therefor. 








SEWAGE EFFLUENTS AND POLLU- 
TION BY DRAINAGE BOARDS. 


A case on the pollution of rivers by sew- 
age effluents was recently decided by the 
court of appeal, and was described by the 
Master of the Rolls as one of great im- 
portance, not merely to the particular lo- 
cality, but to all corporate bodies and drain- 
age boards throughout the country. The 
case is Attorney General v. Birmingham, 
Thame and Rea District Drainage Board. 
(Not yet reported). 

The value of the case lies in the interpre- 
tation put by the court upon section 17 of 
the English Public Health Act, 1875. That 
section provides as follows: “Nothing in 
this act shall authorize any local authority 
to make or use any sewer, drain or outfall 
for the purpose of conveying sewage or 
filthy water into any natural stream or 
watercourse, or into any canal, pond or 
lake, until such sewage or filthy water is 
freed from excrementatious or other foul 
or noxious matter such as would affect or 
deteriorate the purity and quality of the 
water in such stream or watercourse, or 
in such canal, pond or lake.” 

The court in construing this act said they 
must be careful to give it such an interpre- 
tation that, while protecting the streams, 
it should not unduly hamper the sanitary 
authorities in the execution of their drain- 
age works. 

The defendant board is a district drain- 
age board formed under section 279 of the 
Act for the purpose of disposing of the 
sewage of Birmingham and of several pop- 
ulous places surrounding that city. It had 
very large sewage disposal works on the 
banks of the river Thame and complaints 
of pollution had been made by the borough 
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of Tamworth, which is situated some little 
distance further down the stream. These 
complaints led to the issue of a writ, as far 
back as 1899, for an injunction to prevent 
a breach of section 17 of the Act, but the 
trial of the action was postponed until 1907, 
as the defendants were carrying out new 
works. The writ was in the name of the 
Attorney General, on the relation of the 
Tamworth Borough Council and the Tam- 
worth Rural District Council. At the trial 
it was found that the pollution had not 
altogether stopped; but the defendants 
asked for further time to complete their 
works. Kekewich, J., was, however, of 
opinion that he was bound to grant an in- 
junction. He said that the Attorney-Gen- 
eral, when coming to complain that a public 
body is exceeding its powers or committing 
some Offense against a statute, is entitled, 
as a matter of right on proving his case, to 
an injunction, and he also refused to sus- 
pend its operation. 

This was a somewhat curious result, as 
Kekewich, J., in his judgment, stated that 
it had been conclusively proved that the de- 
fendants had done their best to discharge 
the duties imposed upon them by the legis- 
iature, and that to this end they had em- 
ploved not only money without stint, but 
to the best of their ability and so far as 
circumstances had hitherto permitted all the 
means which the resources of modern sci- 
ence had placed at their disposal, and they 
hoped within. a reasonable time to solve the 
problem. 

The defendant board appealed and the 
Court of Appeal suspended the injunction 
until such time as the works had been con- 
cluded. The case came on again in June 
last, when the defendants stated that the 


pollution had now ceased, but this was’ 


stoutly denied by the relators, and there 
was so much conflict of evidence on the 
part of the experts, that the court adopted 
the unusual course of appointing an inde- 
pendent expert to advise the court. The 
person appointed was Sir William Ramsay, 
the well-known chemist. He furnished the 
court with a most elaborate and careful re- 
port. the conclusion of which was, that in 





his. opinion the river was not made fouler 
by the entry of the Birmingham effluent. He 
even said that in some respects it was im- 
proved. Following the words of the refer- 
ence to him he stated that “the sewage efflu- 
ents from the defendants’ works which en- 
ter the river Thame are to such an extent 
freed from excrementitious matters that 
they do not affect or deteriorate the ‘purity’ 
of the water in such river (1) at the points 
of entry, or (2) within a distance of 600 
yards therefrom.” 

When the case came before the court 
upon this report, the plaintiffs contended 
that the finding of Sir William Ramsay was 
not sufficient to show compliance with sec- 
tion 17. The effluent was still a polluting 
effluent they said, although it might be as 
pure as the stream into which it flowed, 
and they contended that section 17 forbade 
the sending of any liquid of a polluting na- 
ture into a natural watercourse. They also 
said that it did not reach the standard laid 
down by the commission on sewage dis- 
posal. The court of appeal were, however, 
of opinion that Sir William Ramsay’s find- 
ing was sufficient. They thought that the 
section was complied with if the effluent 
was freed from noxious matter and did not 
make the stream any worse than it was, 

The court took the view, which was also 
that of Kekewich, J., that the legislature 
meant by section 17 to authorize sanitary 
authorities to send sewage effluents into 
streams, but that they were not to send 
them in unti] freed from excrementitious, 
foul and noxious matter. The water was 
not to be filthy, but it might contain other 
matter which was not noxious, and there 
would be no breach of the section if the 
stream was not injuriously affected or de- 
teriorated. : 

This decision will commend itself to sani- 
tary authorities as being a reasonable and 
sensible interpretation of the law. It is ab- 
surd to expect a sewage effluent to be as 
pure as distilled or even rain water. As 
Fletcher Moulton, L,. J., pointed out, much 
of the chemical constituents -of the foul 
matter must remain in the water, but if 
the excrementitious and other such matter 
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is so treated that it is broken up into harm- 
less and innocuous compounds, the section 
evidently contemplates that they shall be 
sent into the river in such a state. It was 
quite enough if the stream is made no worse 
than it was before the effluent was poured 
in. If the other contention had succeeded, 
it. would have been impossible to use any 
stream for conveying away an effluent, as 
science has not yet discovered a practical 
means of rendering an effluent quite pure. 
Birmingham had spent about 500,000/ on the 
works, and the court were of opinion that 
they deserved the thanks of other local au- 
thorities for the experiments they had made 
and the works they had constructed. 

On the question of injunction, they did 
‘not agree with Kekewich, J. They did not 
think the Attorney-General was of right 
entitled to one upon proving the breach of 
a statute. An injunction was only one 
form of remedy and the court had jurisdic- 
tion as to which remedy they considered 
most suitable in each particular case. The 
court below had, however, jurisdiction to 
grant an injunction, and at the time there 
was undoubtedly a breach of section 17. 
The court of appeal had then to consider 
whether they could dissolve a perpetual in- 
junction which had been properly granted, 
on the ground that the nuisance had been 
abated. No case could be found in which 
the courts had done so, but the court of 
appeal considered that it was not fair that 
a public body discharging public duties in 
a proper way should go on doing so with 
the sword hanging over their heads in the 
shape of a perpetual injunction. The court 
therefore discharged the injunction, subject 
to the defendants undertaking to use their 
best endeavors to prevent any recurrence 
of the breach. 

In commenting on this decision, the Jus- 
tice of the Peace (London) says: “It would 
not have been in the interest of sanitation 
if any other conclusion had been reached. 
There are many authorities in the country 
who are still discharging crude sewage into 
streams, and against which no proceedings 
have been taken. It would have been a 
strange piece of irony if a body which has 





done all in its power to prevent any nuis- 
ance should have been subjected to a per- 
petual injunction.” 








LANDLORD AND TENANT—SURRENDER. 
KEAN v. ROGERS. 


Supreme Court of Iowa, December 17, 1909. 


Where a 
assignee, 


landlord’s agent told a _ tenant’s 
who had assumed the lease for the 
balance of the term, that he had better sell out 
and quit the business and the premises, and 
after the assignee had acted on such advice the 
agent took possession for the landlord, there 
Was a mutual surrender of the lease, and re- 
lease of the assignee from future rent. 


SHERWIN, J.: The lease sued on was exe- 
cuted by the plaintiff and the defendant Rog- 
ers in August, 1903, for a term of seven years 
from the ist day of September, 1903. The 
building was used by Rogers for a drug store 
until he sold his drug stock and transferred 
the lease to the defendant Hofmaster in the 
early part of November of the same year. 
Hofmaster conducted a drug business there- 
in until soon after Christmas, 1905, when he 
sold his stock and fixtures to one Speedling, 
who remained in the building a week or ten 
days and then removed the stock therefrom. 
Hofmaster had paid the rent up to January 
1, 1906, and, upon his refusal to pay the rent 
which the plaintiff claimed accrued after that 
time, this suit was brought to collect the same 
from Hofmaster, and resulted in a judgment 
for the plaintiff against Hofmaster for a part 
of his claim. The defendant Hofmaster. among 
other defenses, pleaded a surrender or aband- 
onment of the lease which was accepted by 
the plaintiff, and it is to this issue that we 
shall devote our consideration of the case. 

Rogers and Hofmaster were in partnership 
in the business about four days. Either shortly 


‘before the partnership was formed, or while 


it existed, the public became greatly excited 
over the death of an intoxicated person in the 
drug store in question, and it was charged that 
Rogers was at least partly responsible for the 
intoxicated condition of the deceased. -At that 
time the plaintiff was in California, and Mr. 
H. T. Toye, a banker of Northwood, was act- 
ing as the plaintiff's agent for the property in 
question. Both Toye and the plaintiff knew 
of the sale by Rogers to Hofmaster, and Toye 
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knew of the sale by Hofmaster to Speedling. 
Soon after the appellant had bought of Rogers, 
he became aware of the fact that there was a 
strong sentiment in the community against the 
sale of intoxicating liquors, and against his 
store in particular, because of the death there- 
in of a drunken man. Toye knew of the 
public exictement and talk from personal con- 
tact and observation, and the plaintiff learned 
thereof at the time through the press and by 
written communication. Hofmaster and Toye 
talked of the conditions confronting the former, 
and Hofmaster says that Toye advised him to 
quit the business. This conversation is alleged 
to have taken place before the sale to Speed- 
ling. On the 16th of December, 1905, the plain- 
tiff wrote to the firm of Kepler & Westfall, 
attorneys, advising said firm that he had in- 
formation that the appellant was making illegal 
sales of liquor in the leased building, and 
asking them to look into the matter and to 
oust Hofmaster as soon as possible if they 
believed that he was making illegal sales. 
Kepler & Westfall at once investigated the 
matter, and wrote the ‘plaintiff that ‘they 
thought there was nothing in the talk. Not- 
withstanding the information he had, the plain- 
tiff wrote to the same firm on the 4th of Janu- 
ary, 1906, saying: “Hofmaster has nothing to 
do with the Rogers lease unless I consent to 
the transfer of the same, and, as I was not 
consulted, I know nothing about it. Keep your 
eye, and if anything comes up don’t hesitate 
to act.” 


Before either of the abeve letters were writ- 
ten, Rogers had advised the plaintiff that he 
had sold out to Hofmaster, and that the latter 
had assumed the lease, yet in the letter of 
January 4th the plaintiff said, in effect, that 
Hofmaster had no rights under the lease. The 
letter clearly shows that the plaintiff did not 
at that time consider the appellant his tenant 
under the lease. Mr. Toye does not squarely 
deny that he advised Hofmaster to quit the 
business that he was carrying on in the plain- 
tiff’s building, and we think the plaintiff’s let- 
ters and the acts of Toye, as his agent, furnish 
ample corroboration of Hofmaster. As we 


have already said, Toye had full knowledge of 


the sale to Speedling, and at least did not ob- 
ject to his use of the building. When Speedling 
vacated, he turned the keys over to Toye, who 
accepted them and later permitted another to 
use the building for several weeks without any 
charge for rent, and without the permission of 
appellant. The plaintiff himself, however, later 
demanded rent therefor at the rate of $40 per 
month. Still later the plaintiff himself per- 
mitted a temporary occupancy of the building. 
There is no question as to the agency of Toye, 
nor as to the fact that he was in consultation 





with Hofmaster as such agent in relation to 
Hofmaster’s continuing the drug business in 
the plaintiff’s building. If, then, Toye told 
the appellant that he had better sell out and 
quit the business and the premises, and after- 
wards took possession thereof for the plaintiff, 
it would amount to a mutual surrender of the 
lease, and release the appellant for the pay- 
ment of future rent. ‘Where the landlord tells 
the tenant to quit, and he does so, and the 
lessor takes possession, there is an accepted 
surrender. 24 Cyc. 1366, 1374; Boyd v. George, 
2 Neb. (Unof.) 420, 89 N. W. 271; Patchins’ 
Ex’r v. Dickerman, 31 Vt. 666; Schuisler v. 
Ames, 16 Ala. 73, 50 Am. Dec. 168; Terstegge 
v. Society, 92 Ind. 82, 47 Am. Rep. 135. 


Evidence of the acceptance of the key by 
the landlord, while not conclusive, is admis- 
sible, and may be considered with other testi- 
mony as tending to show the acceptance of the 
surrender. So, also, reletting of the premises 
is not always conclusive. If the landlord relets 
on account of the tenant, it is a circumstance 
of no value; but if the landlord relets on his 
own account without notifying the original les- 
see, and he does not consent thereto, such re- 
letting is generally held to show an acceptance 
of the surrender, unless the lease itself provides 
for such reletting. There was no provision re- 
lating thereto in the lease in question, and the 
use of the premises by Mr. Emery and the 
plaintiff’s demand for rent therefor furnishes 
evidence tending to support the claim of the 
defendant that there was a mutual surrender 
of the lease. The act of Mr. Toye in permit- 
ting Emery to use the building was ratified by 
the plaintiff when he demanded of Emery rent 
therefor. It is also the general rule that an 
absolute and unqualified taking of possession 
by the Jandlord shows ‘an acceptance, unless 
the landlord indicates to the tenant, at that 
time, his purpose to hold him liable for the 
rent. Armour Packing Co. v. Des Moines Pork 
Co., 116 Iowa, 723, 89 N. W. 196, 93 Am. St. Rep. 
270. In this case the plaintiff, through his 
agent, took such possession without a word to 
the defendant Hofmaster. It is true that sev- 
eral months threafter he notified Hofmaster 
that he intended to hold him for the rent; but, 
when a complete surrender has taken place, 
a lease cannot be revived by the action of only 
one party thereto. 

Our finding that there was a mutual sur- 
render of the lease makes it unnecesasry to 
consider the other points relied upon for a 
reversal. 

The appellant is not liable for rent of the 
premises after January 1, 1906, and the judg- 
ment of the district court must be, and it is, 
reversed. 

Reversed. 
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Note—Surrender of Premises by Operation of 
Law.—A surrender differs from abandonment in 
that it includes the latter and its acceptance, 
that is, surrender extinguishes the leasehold in- 
terest and so does abandonment in pursuance to 
express agreement or when followed by acts so 
irreconcilable with a continuance of the ten- 
ancy as amount to a surrender. 24 Cyc. 1366, 
and cases cited. Surrender, therefore, is a tech- 
nical expression which in its completeness repre- 
sents acts on both sides, or an act on one side 
and estoppel arising out of acts on the other. 
Surrender by operation of law is the technical 
equivalent for the latter. McKinney v. Reader, 
7 Watts (Pa.) 123. The acts which are the 
components of this sort of surrender are as 
variant as in other estoppels and, therefore, it is 
scarcely to be expected, that harmonious cases 
may be found or that underlying principles may 
be clearly exemplified in decision. 


For example let us set forth. somewhat fully 
a Missouri case. 


In the case of Sander v. Holstein Com, Co., 
118 Mo. App. 209, there was a tenancy from 
month to month and tenant of a place of busi- 
ness vacated same without giving the requisite 
thirty days’ notice. The landlord, occupying the 
adjoining store, used the vacated premises for 
stoting chicken coops, barrels of apples and 
Christmas trees, merchandise in his line of trade, 
entering there by the key, which had been left 
with him under his protest. The trial court in- 
structed that though “plaintiff thereafter took 
and used said premises, yet this will not preclude 
plaintiff from recovering the rental, unless you 
believe from the evidence that plaintiff took pos- 
session of said premises with the intention and 
purpose of releasing defendant from further lia- 
bility on account of the rent.” 


The presiding judge thought that: “The ques- 
tion of intention can only arise where the land- 
lord exercises such dominion over the vacated 
premises as may be consistent with the continua- 
tion of the tenancy. Thus, a landlord may en- 
ter the vacated premises for the purpose of 
guarding them from a threatened injury or to 
prevent waste, to abate a nuisance, or to make 
such repairs as would not interfere with the 
occupancy of the absent tenant, if he should re- 
-turn, but, where, as in the case of a dwelling, 
the landlord moves his own family into the prem- 
ises, or puts another family in possession there- 
of, or makes repairs with a view of obtaining a 
higher rent, or where, as in this case, the vacated 
premises is a storeroom, he moves his own mer- 
chandise into the room and continues to occupy 
it for his own convenience and profit, such oc- 
cupancy is inconsistent with the notion that he is 
not holding possession of the premises in his 
own right and adversely to the former tenant. 
* * * But my associates on the authority 
(citing a number of cases) are of the opinion 
that plaintiff's intention was a question of fact 
for the jury.” 

Here, at least, however, was a complete aban- 
donment, or, at least, a departure from the prem- 
ises, and this is only the class of cases we are 
here concerned about, and the presiding judge 
makes it very plain, that he does not agree that 
there was any question of fact involved, but a 
question of law for the court. Looking at the 
Missouri cases on which the other judges based 





their opinion that here was merely a question 
of fact, and we doubt whether they extended as 
far as the ruling in the Sander case. Only one 
of them was a Supreme Court case, and all that 
appears there that a few days after the abandon- 
ment “persons were seen making repairs about 
the house.” Livermore & Cooley v. Eddy, 33 
Mo. 547. Is the Sander case virtually equivalent 
to a ruling that every case of this kind is a jury 
case? It must be thought it approaches very 
nearly to such a holding. 

Ledsinger v. Burke, 113 Ga. 74, cites cases 
which show there is a rule of law which makes 
it the duty of courts to say what circumstances 
show as a matter of law a resumption by the 
landlord of possession inconsistent with a con- 
tinuance of the lease. The facts there showed a 
renting by the year; a request for a release and 
refusal thereof; a vacating by the tenant; a 
request afterwards by the landlord’s agent for 
the keys; the placing of a rent card on the 
house and efforts to rent the house. The court 
held that thereby the landlord “resumed the ex- 
clusive possession and control of the premises, 
which was entirely inconsistent with a continu- 
ance of the relation of landlord and tenant” be- 
tween the parties. 

But the presumption arising from what was 
done by the landlord in the Georgia case seems 
quite the other way in an Illinois case. Thus 
in West Side Auction Co. v. Conn. Ins. Co., 186 
Ill. 156, the facts show the lessee sent to les- 
sor’s agents the keys, and they wrote back refus- 
ing to accept surrender of the lease. After this 
surrender and retention of the keys, lessor put 
out rent signs and cleaned up the building. 
There was no notice that this attempt to rent 
was on the tenant’s account. 

The court said: “Upon the abandonment of the 
leased premises by the tenant it was the right and 
the duty of the landlord to take charge of the 
premises, preserve them from injury, and if it 
could, rerent them, thus reducing the damages 
for which the lessee was liable.”  - 

Now, to keep these two cases from being in 
conflict one would have to say it was because 
the landlord sent for the keys. But that ought 
not to be considered an essential difference. The 
tenant ought to have done that to give his aban- 
donment the full semblance of good faith, and it 
was his duty to correspond to the landlord’s 
duty in regard to preservation of the property, 
and so far as realizing anything out of the 
property was concerned, that was a step in his 
interest. We do not think if a man abandons 
a house, that the landlord ought to have it ready 
for his immediate return, when he is the only 
party who has attempted to repudiate the con- 
tract. Continuous occupancy is indeed one 
among the means for the preservation of prop- 
erty, and to keep it up to its fair market value. 
The case of Apartment House Co. v. Dofoe, 78 
Minn. 268, shows a renting from month to 
month; a notification of two weeks (the statute 
requiring 30 days), an acceptance of one-half a 
month’s rent and a receipt for that time; an ac- 
ceptance without objection of the keys without 
any objection; and immediate attempt to re- 
rent, The Minnesota Court was as positive as 
that of Georgia in declaring the opposite of what 
the latter court declared. Neither was wobbly 
on the question of intent, and of there being a 
question for the jury. That jury question theory 








ageaaaa 





Vou. 70 


CENTRAL LAW JOURNAL. 81 








seems coming to be almost as wide a gate for 
judicial escapes as is the police power. Things 
are dumped more and more into these routes. 
Thus the courts are getting more and more inde- 
cisive. 

The rule of acceptance of keys is about as 
fairly stated in 18 Am. & Eng. Encyc. of Law 
364. aS we remember to have seen: “The inten- 
tion of the parties is controlling, and it must 
appear that the tenant delivered the keys to the 
landlord and he accepted them with the view of 
accomplishing a surrender. To this are cited nu- 
merous cases. But we would add to that by 
saying that this view ought to be established by 
a preponderance of the evidence, and it ought 
not to rest upon any supposed obligation of the 
landlord to manifest his intent at the time. 
The tenant proposing to abandon has no right to 
put the landlord to an immediate election of ac- 
ceptance or rejection. The tenant having taken 
his course after deliberation, the landlord should 
be allowed the same privilege. 

But the cases appear to require that the land- 
lord should speak out, and notify the tenant he 
will still be held. See Woodward v. Lindsey, 43 
Ind. 338; Thomas v. Steamship Co., 71 Me. 548; 
Lafferty v. Hawes, 63 Minn. 13; Ladd v. Smith, 
6 Or. 316. This seems so as to merely sending 
the keys to office or house. Stewart v. Sprague, 
76 Mich. 184; Scott v. Beecher, 91 Mich. 590; 
Blake v. Dick. 15 Mont. 236. But we do not 
perceive much force in any such distinction, as 
if it is the landlord to speak out if the keys 
were handed him, he ought to also, if they are 
left for him at his office or home. If he is not 
obliged to speak out, why should he if they are 
handed him? 

It seems to us the landlord should be entitled 
to be compensated for loss if a tenant is at- 
tempting by abandonment to repudiate his con- 
tract, and to use his property in a reasonable 


- way on the theory that both he and the tenant 


would be eventually saved from loss. In almost 
all other contracts the obligation arising out of 
a’ breach is to make .good the loss. We seem to 
be tangled by old technicality. C. 








ENGLISH AND CANADIAN DIGEST. 





REPORT OF RECENT IMPORTANT ENGLISH 
AND CANADIAN CASES FOR THE WEEK. 





Adulteration—Mixture of Chicory and Coffee. 
—The appellants were summoned for selling 
to the prejudice of the purchaser coffee adul- 
terated with 74 per cent. of chicory. It was 
proved that an inspector on asking for half-a- 
pound of coffee was supplied, at the price of 
11d., with half-a-pound of a mixture of which 
74 per cent. was chicory and 26 per cent. was 
coffee, and with two coupons entitling him to 
certain other articles. The article sold was 
labeled “Coffee Mixture,’ with the words “Sold 
as a mixture of chicory and coffee,” in small 
print. The inspector’s attention was not drawn 
to the label prior to the sale. The magistrates 
held that the offense charged had been com- 





mitted, and that as in their opinion the chic- 
ory had been added fraudulently to increase 
the weight and bulk of the article sold, the 
label afforded no protection to the appellants. 
Affirmed.—Star Tea Company, Limited v. Neale, 
K. B. (Oct. 18, 1909). 

Mistake—Payment Under Mistake of Fact— 
Liability to Refund.—The plaintiff entered into 
an agreement with K. & Co., of New York, 
whereby the latter agreed to honor the drafts 
of a Mexican company up to £500, the plaintiff, 
who required a standing credit, agreeing to 
recoup K. & Co. by paying £500 into their ac- 
count with the defendants on advice that the 
credit given by K. & Co. to the company was 
nearly exhausted. On the 30th of October, 1907, 
the plaintiff received advice from K. & Co. that 
they had credited the company with £500, and 
requested him to pay that amount to the credit 
of their account with defendants. On the 31st 
of October the plaintiff paid the £500, as re- 
quested, and subsequently, on finding that K. & 
Co. had suspended payment on the 30th of Oc- 
tober, applied to the defendants for repayment 
of the £500. The defendants, who meanwhile _ 
had done no more than enter the receipt of the 
£500 in their books, claimed to retain that sum 
in reduction of K. & Co.’s indebtedness to them. 
Held, that as the £500 had been paid under a 
mistake as to the true position of affairs, and 
merely in anticipation of a legal liability, the 
plaintiff was entitled to recover.—Kerrison v. - 
Glyn, Mills, Currie, & Co., K. B. (Oct. 28, 1909). 


Public Health—<Alteration of Old Building.— 
The respondent was summoned for failure to 
give notice to the borough surveyor of his in- 
tention to erect a new building; for erecting it 
with materials different from those prescribed 
by the by-laws; and for failing to provide an 
open space at the rear as required by the by- 
laws. It was proved that the respondent was 
the occupier of a three-sided shed at which he 
carried out the following works: The roof had 
been stripped and constructed in a different 
manner, certain brick piers had been raised, 
wooden props had been replaced by iron col- 
umns, the wooden walls on two sides had been 
replaced by iron, and a new end wall had been 
erected. Of the old building there only re- 
mained the wooden principals of the roof, por- 
tions of the brick piers and a boundary wall. 
The justices held that the provisions of the 
Public Health Act, 1875, and of the by-laws 
did not apply to the building, as it was not a 
new building within the meaning of the Act and 
by-laws, and they dismissed the summons. Held, 
that there being no facts which could fairly 
give rise to the suggestion that this was not a 
new building, the respondent ought to have 
been convicted.—Lee v. Barton, K. B. (Oct. 
18, 1909.) . 

Will—Trust to Convert Realty.—Mere lapse 
of time without conversion being effected, if 
unexplained, coupled with slight reasons for 
permanent retention as land, may give rise to 
the inference that it was the intention of the 
person absolutely entitled to a remainder the 
subject of a trust for conversion to retain such 
remainder unconverted.—Smith vy. Gumbleton 
(Nov. 18). 
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JETSAM AND FLOTSAM. 


COMPETITION FOR DIVORCE CASES IN SAN 
FRANCISCO. 

In many large cities the competition for 
divorce business is very keen, among a certain 
class of the population who call themselves 
lawyers. A few Sundays ago the San Francisco 
Examiner contained the following classified ad- 
vertising: 


ATTORNEYS: 








AAA—Divorce; costs $12; quick, quiet; advice 
free; no charge unless successful. Open every 
evening. 1028 Market st., room 12. 





ADVICE FREE; DIVORCES cheap, quiet, quick; 
established 25 years; open evenings. 
LEGAL ASSOCIATION, 
1633 FILLMORE st., between Geary and Post. 





A quick, quiet, complete divorce for $20; cour- 
teous square dealing; advice free; no fee 
until successful; open Thursday eves. 1112 
Market st., room 122. 





AAA—Quick, quiet, complete divorce, $15; ad- 
vice free; see me first, save money. 607 West- 
bank bldg., 830 Mkt. 





ADVICE free. plain facts as to strength of any 
case; always successful; low fee; divorce costs 
$12. 419 WESTBANK BLDG., 830 Market st. 





DIVORCE costs $10; quick, quiet, advice free; 
always successful; mod. charge for drawing 
legal papers; divorce our specialty. 262 Pa- 
cific bldg. 





A glance at this extravagant, wild-eyed com- 
petition would lead anyone to _ believe that 
divorces were granted in the private offices of 
certain self-styled lawyers rather than in a 
court of justice. 

Such quackery in legal advertising should be 
suppressed as fraudulent. 

The use of such a word as “quick” is fraudu- 
lent on its face as well as a reflection on the 
courts. No lawyer has an inside track in hav- 
ing his cases set ahead of their proper order, 
unless he is improperly tampering with the ad- 
ministration of justice. 

The use of the word “quiet” merits the same 
condemnation. In some states it has been held 
such an objectionable reflection on the integrity 
of the courts as to be sufficient ground of dis- 
barment. People v. Goodrich, 79 Ill. 148; Peo- 
ple v. McCall, 18 Colo. 186, 32 Pac. 28. 

In behalf of the fair name of the profession, 
bar associations in every large city should 
strive to stamp out such objectionable prac- 
tices. It is to be expected that both the courts 
and the legislature will lend their assistance 
to such endeavor. 

In many states the bar have succeeded in hav- 
ing laws passed making it a misdemeanor to 
publish any advertisement soliciting divorce 
cases. Such statutes are quite effective, and 
are justified under the police power on the 
ground that such advertising endangers the 
public morals in undermining the marriage re- 
lation, 





RAILWAY COMPANY AND UNPROTECTED 
GOODS. 

In Sutcliffe v. The Great Western Railway 
Company, the court of appeal had last week to 
decide a question of great importance to railway 
companies—viz., whether when goods are pecu- 
liarly liable to damage if not packed, they may 
refuse to carry them, otherwise than at “own- 
ers’ risk,” when not protected by packing. The 
right of a railway company, unless they are car- 
rying as common carriers, to restrict their lia- 
bility when the goods are not packed can hard- 
ly be questioned, and in this case there was a 
special contract signed by the consignor of the 
goods. But a difficult point involved in this 
case was whether the conditions imposed by this 
contract were not void under the Railway and 
Canal Treffic Act, 1854, as being unreasonable. 
It was agreed that the effect of the words “own- 
ers’ risk” was that the company were not liable 
except for willful misconduct, a restriction of 
their liability which might take effect in a case 
of loss in no way caused by the want of pack- 
ing and the same rate was charged as where 
the goods were packed and carried at the 
company’s risk. Nevertheless, the court held 
that the conditions on which the goods were 
carried were reasonable; but it is hardly sur- 
prising that on this point, involving, as the 
elaborate judgments show, many  considera- 
tions, they were not unanimous, Lord Justice 
Vaughan Williams holding that the special con- 
tract was void and that the company were fixed 
with the ordinary liability of common carriers. 
—45 London Law Journal. 2. 


JUDICIAL DELAY IN ENGLAND. 

There is so much adulation over English prac- 
tice in the matter of promptness in the disposi- 
tion of legal busines that it makes us feel good 
to know that English judges are also human 
and fall so far behind their dockets as to call 
forth protests from the bar. A commission ap- 
pointed to examine into the delays of the King’s 
Bench have reported and we observe the follow- 
ing reference to such report in the London Law 
Journal of January 10, 1910: 


“The publication of the Report of the Joint 
Committee on the:King’s Bench Division, recom- 
mending the immediate appointment of two ad- 
ditional judges, has been followed, with rea- 
sonable despatch, by the publication of the 
minutes of evidence on which that recommenda- 
tion was based. So strong was the evidence in 
favor of an increase in the judicial staff that 
the committee did not shrink from differing 
from the Lord Chancellor, who informed them 
at the beginning of the inquiry that there ‘was 
not a case for making new judges.’ The evi- 
dence of thé Lord Chief Justice was, indeed, 
overwhelming. In ten years, from 1900 to 1909, 
the actions for trial at the commencement of 
the Michaelmas Sittings have risen from 615 to 
795, and the Divisional Court cases from 124 
to 224. Much was said by some of the wit- 
nesses about reforming the circuit system and 
shortening the Long Vacation., A considerable 
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amount of time, no doubt, could be saved in 
these two directions, but the Committee had to 
deal with the notorious delays in the King’s 
Bench Division—delays impairing the prestige 
and efficiency of the administration of justice 
—and they did the obviously wise thing in 
seeking an immediate remedy for so pressing 
an evil.” 








BOOK REVIEWS. 





AMERICAN AND ENGLISH ENCYCLOPAEDIA 
OF LAW AND PRACTICE, VOL. II. 

At 69 Cent. L. J. 399, we had the pleasure 
of noticing at sufficient to indicate what is 
being sought by the publishers of their new 
series of volumes under the above title. The 
second volume in that serles has come to our 
table. 


The plan in our former notice is fulfilling the 
expectation held out by the purchasers, as to 
which, however, no doubt was ever entertained. 
This second volume begins with “Admissions” 
and extends to “Alibi.” Intermediately are 
treated many subjects of great importance, for 
example, such as Admissions and Declarations; 
Advancements; Adverse Possession; Affidavits; 
Affidavits of Merits or Defense; Agency; Agist- 
ment and Agreed Case.. 


As an example of exhaustiveness in treat- 
ment we refer to “Agency,” which is divided 
into eleven general heads, with minute subdivi- 
sions and subheads thereunder, the text and 
notes covering nearly five hundred pages. 

The distinction between this work and the 
well known series on Laws and that on Prac- 
tice, both American and English, was attempted 
to be stated in our former review, and also the 
excellence of the volumes as examples of the 
printer’s art. 

Published by the Edward Thompson Com- 
pany, Northport, Long Island, N. Y. 





AMERICAN STATE REPORTS, VOL. 128. 


In addition to the regular brief annotations 
which follow after all cases published in the 
above reports, we find several exhaustive mono- 
graphic notes by Mr. A. C. Freeman. Thus to 
Bank v. Newman, reported at page 81, is such a 
note under the title “Actions maintainable on 
Bank Checks: to McCarthy v. Crawford, page 
94. one on “Receivers’ Certificates;’ to State v. 
Leslie, page 160, one on “Malicious Mischief;’’ 
to Howe’s Ex’r v. Griffins Admr., page 296, on 
“Life Insurance in Favor of Persons Having 
No Insurable Interest;” to Banaghan v. Ma- 
loney, p. 378, on “When Specific Performance of 
a Valid Contract Will be Refused, the Refusal 
Not Being Because the Property is of any Par- 
ticular Class;” to Donovan v. Griffith, page 458, 
on “Tenancy by the Curtesy, Nature and Exist- 
ence of Estates of;’’ to Hughes v. Crooker, page 
606, on “Parol Evidence of Conditions in Note 
and Bills;” to Blake v. Bank, page 684, on “Cer- 
tified Checks;” to Car and Foundry Co. v. Water 
Co., at page 749, on “Subpoena Duces Tecum;” 
to Lumber Co. v. Alderman, at page 865, on 
“Deeds to Timber and Their Effect;” to Loco- 
motive Co. v. Hoffman, at page 953, on “When a 





Nuisance Will Support but one Recovery and 
When it May Support Several.” 4 

Thus it appears what is given specially in 
these reports other than the benefit in the judic- 
ious winnowing of the wheat from the chaff, 
with its clouds of dust to obscure the course 
of useful precedent. 

The publisher of the reports is the old estab- 
lished house of Bancroft Whitney Company, 
San Francisco, Cal. 








HUMOR OF THE LAW. 





A subscriber in Southern Ohio favors’ the 
Ohio Law Bulletin with copies of subjoined cor- 
respondence which is self explanatory: 


“MR. JOHN DOE. 

“Dear Sir:—In reference to the probability of 
our being able to secure you a decree of di- 
vorce would say that we have carefully consid- 
ered the statement of facts, etc., furnished our 
Mr. Blank, Jr.. on 15th inst, and we regret to 
inform you that, in our opinion, the judge of 
this judicial subdivision would not, upon said 
facts. grant yoy a decree on the grounds of ex- 
treme cruelty. Our total bill for the consulta- 
tion and this opinion ts $25. which you will 
kindly remit. 

BLANK & BLANK.” 
“BLANK & BLANK. Attys. 

“Gents:—Replying to your able and learned 
opinion of the eighteenth, I beg leave to re- 
port that my wife opened and read said weighty 
legal document ahead of me and it may flatter 
you some to know that her views of my case — 
coincide with yours in toto. Since said fortui- 
tous event my said statement of facts has been 
visibly augmented by a blackened eye, a broken 
nose and a mutilated ear, all of which I am now 
carrying in a sling. I have taken the precau- 
tion to label these physical evidences of my 
domestic felicity as Exhibits A. B. and C. re- 
spectively, a precaution which I feel sure you 
would, in your wisdom, sanction. However, in 
view of what you infer as to the mental atti- 
tude of ‘the judge of this judicial subdivision,’ 
I fear that said tangible tokens above referred 
to might be construed by said mollycoddle dis- 
penser of justice here below as mere domestic 
love taps, Wholiy lacking in those necessary le- 
gal elements constituting ‘extreme cruelty,’ as 
she is made and provided in this commonwealth. 
I therefore propdse to give ‘said facts’ and 
causus belli the popular absent treatment and 
when this brief memorial reaches you I will be 
half way to Nevada, where, I am told, justice is 
both sure and swift. 

“Regarding your modest little bill I am happy 
to inform you that the spouse of my late con- 
nubial bosom, bed and board is now, henceforth 
and forever the duly constituted and self ap- 
pointed custodian and guardian of all the visible 
assets of our once joyous matrimonial co-part- 
nership, and if you can persuade her to remit. 
either kindly or otherwise, you are welcome to 
the well-earned pittance, together with all ac- 
crued interest. With these said facts I now bid 
yourselves and the honorable judge of this ju- 
dicial subdivision a fervent and permanent fare- 


well. 
Hopefully yours, 
JOHN DOE.” 
—Ohio Law Bulletin. 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territerial Ceurts ef Last 
Resort and ef all the Federal Courts. 
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1. Aceident Insurance—Extension of Terms 
of Policy.—The payment of an additional pre- 
mium for a casualty policy, made on account 
of a report of wages of a class of employees 
not covered by the policy, does not extend the 
terms of the policy.—Maryland Casualty Co. v. 
Little Rock Ry. & Electric Co., Ark., 122 S. W. 
994. 

2. Adulteration—Watered Milk.—In a prose- 
cution for having in possession, with intent to 
sell for human food, milk to which water had 
been added, in violation of a city ordinance, 
whether water had been added to the milk held 
under the evidence a question for the jury.— 
City of Seattle v. Erickson, Wash., 104 Pac. 1128. 

3. Adverse Possession—Color of Title.—That 
an adjoining owner assessed land to himself 
and paid the taxes thereon held not to oper- 
ate to defeat the effect of the adverse possession 
of one claiming the land under a deed.—Owsley 
v. Matson, Cal., 104 Pac. 983. 

4.——Continuity of Possession—That the 
fence by which an adverse claimant inclosed 





land was occasionally broken by spring floods 
did not break the continuity of his possession. 
—McComb vy. Saxe, Ark., 122 S. W. 987. 


5. Animals—Liability of Owner.—A person 
taking a dog to a race track and permitting it 
to interfere with riders in a race held liable for 
injury to a rider thereby sustained.—McClain 
v. Lewiston Interstate Fair & Racing Ass’n, 
Idaho, 104 Pac. 1015. 

6. Attorney and Client—Disbarment.—A dis- 
barment proceeding under Wilson’s Rev. & Ann. 
St. 1903, secs. 232-237, held a civil proceeding. 
—In re Biggers, Ok., 104 Pac. 1083. 

7. Appeal and Error—Abstract of Record.— 
An abstract of record must not be constructed 
by commingling record entries and_ record 
proper with matter of mere exception in an un- 
distinguishable mass, so that the appellate court 
is put to sorting out exceptions from record 
entries and record proper.—Kolokas y. Missouri 
Pac. Rv. Co., Mo., 122 S. W. 1082. 

8. Joint Trial—Defendants in an escheat 
proceeding, having proceeded to a joint trial 
without objection, could not claim on appeal 
that they were entitled to a severance.—State 
v. McDonald, Or., 104 Pac. 967. 

9. Pleadings.—A motion to strike out part 
of the complaint as frivolous, irrelevant and re- 
dundant held not an “answer” within B. & C. 
Comp., sec. 548, precluding defendant from ap- 
pealing from a judgment by default for want 
of an answer.—Multnomah County v. Faling, 
Or., 104 Pac. 964. 

10. Reasons for Decision.—A judgment will 
be affirmed, if it is right, even though the rea 
son assigned for its rendition is wrong.—Ken- 
nedy v. Manry, Ga., 66 S. E. 29. 

11. Remanding for Dismissal.—A decree of 
a federal circuit court of appeals, after correct- 
ly deciding the court below was without juris- 
diction, inadvertently affirmed the decree dis- 
missing the bill on the merits, will be reversed 
by the United States Supreme Court, with di- 
rections to set aside the decree on the merits 
and sustain the demurrer and dismiss the suit. 
—McGilvra vy. Ross, U. S. S. C., 30 Sup. Ct. 27. 

12. Bail—Judgment.—Misrecitals in the judg- 
ment in scire facias on a forfeited bail bond 
held surplusage and immaterial.—Callaghan v. 
State, Tex., 122 S. W. 879. 

13. Bankruptey—Composition.—Except in case 
of fraud, a creditor of a bankrupt, who, know- 
ing his debt is not scheduled, neglects to 
file his claim, takes the risk that a composition 
may be made and confirmed without his being 
included.—In re Abrams & Rubins, U. S. D. C., 
S. D. N. Y., 173 Fed. 430. 

14, Discharge.—That a 
been adjudged a bankrupt does not relieve 
stockholders of debts contracted as partners.— 
Virginia-Carolina Chemical Co. v. Fisher, Fla., 


50 So. 504. 
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15. Bastards—Evidence as to Legitimacy.— 
Letters of an alleged father to his son, address- 
ing him as his son. would be construed prima 
facie to refer to him as his legitimate son.— 
State v. McDonald, Or., 104 Pac. 967. 


16. Benefit Societies—By-Laws.—A member 
of a fraternal benefit society could not be mis- 
led by the non-enforcement of the by-laws as 
to matters essential to constitute membership, 
where he did not know of their non-enforce- 
ment.—Shartle y. Modern Brotherhood of Amer- 
ica, Mo., 122 S. W. 1139. 


17. Bills and Notes—Burden of Proving Judg- 
ment.—In an action on a note executed to a 
decedent in which defendant pleaded payment, 
the production by defendant of receipts for 
money advanced, signed by decedent, would 
not of itself throw the burden of proving non- 
payment on plaintiff.—Steltemeier y. Barrett, 
Mo., 122 S. W. 1095. 


18. Transfer Without Endorsement.—Hold- 
ers of a negotiable note payable to order, and 
not indorsed, hold it with notice of whatever 
equities the maker might have.—Sublette v. 
Brewington, Mo., 122 S. W. 1150. 





19. Boundaries—Construction of Surveys.— 
Where nothing appears on the face of grants 
or from testimony to indicate that any other 
course was observed in making the surveys 
than true north and south lines, and the adop- 
tion of magnetic lines would lead to results 
inconsistent with calls of one of the grants, 
the true north and south lines should control. 
—Barrera v. Guerre, Tex.. 122 S. W. 902. 


20. Establishment by Agreement. — An 
agreement between adjoining landowners fixing 
their boundary, executed either by a marked 
line or by actual possession, is notice to all the 
world of such boundary.—Walker v. Cornett, 
Ky., 122 S. W. 841. 


21. Burglary—Possession of Stolen Property. 
—Unexplained possession of property recently 
stolen does not create a conclusion of law of 
guilt of accused.—Thompson v. State, Fla., 50 
So. 507. 

22. Carriers of Goods—Power of Legislature. 
—tThe legislature has full power to pass laws 
regulating the intrastate business of carriers. 
—King Lumber & Mfg. Co. v. Atlantic Coast 
Line R. Co., Fla., 50 So. 509. 

23. Carriers of Passengers—Care Required.— 
A street railway company held bound to exer- 
cise the same care as to equipment furnishing 
the motive power as it does in furnishing safe 
ears for passengers.—Gardner v. Metropolitan 
St. Ry. Co., Mo., 122 S. W. 1068. 

24. Contributory Negligence of Passenger. 
—Act of a street car passenger in riding with 
a portion of his arm out of a window held not 
hegligence per se, preventing a recovery.— 
Gardner v. Metropolitan St. Ry. Co., Mo., 122 
8S. W. 1068. 











25. Forfeiting Rights of Passenger.—A 
mother, who refuses to pay proper fare for her 
son and forcibly resists his eviction, forfeits 
her rights as a passenger and is only entitled 
to ordinary care by the carrier for her safety. 
—Williamson v. Chicago, R. I. & G. Ry. Co., 
Tex., 122 S. W. 897. 


26. Injury to Passenger on Freight Train. 
—A passenger on a freight train did not assume 
the risk of any unuSual and unnecessary jolt- 
ing, resulting from the negligence of train 
operatives.—Louisville & N. R. Co. v. Campbell, 
Ky.; 122 S. W. 848. 

27. Injuries to Stockman.—A carrier held 
not liable for an injury to a stockman staying 
in the stock car instead of in the caboose.— 
Fusselman v. Wabash R. Co., Mo., 122 S. W. 
1137. 


28. Champerty and Maintenance—Champer- 
tous Agreements.—Though a champertous 
agreement to sell land is void under the stat- 
utes, the cause of action which is the subject 
of the champertous agreement is not thereby 
destroyed.—Keeney v. Waters, Ky., 122 S. W. 
837. 

29. Chattel Mortgages—Transfer of Mort- 
gaged Property.—Transfer, of a portion of a 
tenant’s mortgaged crop to a landlord in settle- 
ment for rent and a claim for supplies held not 
an offense, unless fraudulent or collusive-—Ham 
v. State, Ga., 66 S. E. 22. 

30. Constitutional Law—Due Process of Law.— 
An ordinance Geclaring a brickyard a nuisance 
held to take property without due process.— 
City and County of Denver v. Rogers, Colo., 104 
Pac. 1042. 


$1. Equal Protection of Law.—The permis- 
sion given by Act No. 178 p. 250, of 1908, to 
lighting and electric railway companies and the 
department of police and public buildings of 
New Orleans to employ electricians without a 
license, while others have no such right, held a 
denial of the equal protection of the laws.— 
State v. Gantz, La.. 50 So. 524. 


32. Right to Acquire and Protect Property. 
—The constitutional right of acquiring and pro- 
tecting property held not infringed by valid 
governmental regulations of the use of property 
employed in a public service.—King Lumber 
Mfg. Co. v. Atlantic Coast Line R. Co., Fla., 50 
So. 509. 


33. Taxation.—The legislature cannot dele- 
gate its power; and power to fix the tax rate, 
being legislative cannot be delegated.—State v. 
State Board of Examiners. Mont., 104 Pac. 1055. 


34. Contracts—Marriage Brokerage Contracts. 
—Parties to a contract of marriage brokerage 
held not in pari delicto, and the party paying 
a consideration under the contract held entitled 
to recover the same.—Wenninger v. Mitchell, 
Mo., 122 S. W. 1180. 

35. Copyrights—Infringement.—The copyright 
notice printed in a periodical held not to have 
been on the “title page” or the page following, 
within the requirements of Act June 18, 1874, 
ec. 301. to entitle the publisher to maintain an 
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action for infringement.—Freeman v. The Trade 
Register, U. S. C. C. N. IX Wash, 173 Fed. 
419. 


36. Corperations—Right to Defend Action.— 
Where. at the time a corporation was sued, it 
had not failed to pay its franchise tax, a con- 
dition precedent to its right to do business in 
the state, it would not be deprived of the right 
to defend the action by afterwards failing to 
pay such tax.—J. T. Stark Grain Co. v. Harry 
Bros. Co., Tex., 122 S. W. 947. 


37. Rights of Purchaser of Assets.—Pur- 
chaser of assets of a corporation sold for value 
and in good faith held to take them discharged 
of any trust in favor of the creditors of the 
selling corporation.—Warren v. Mayer Fertilizer 
& Junk Co., Mo., 122 S. W. 1087. 


38. Courts—Appointment of Temporary Keeper 
of Property.—A suspensive appeal will not lie 
from an order appointing a provisional keeper 
of succession property pending a contest over 
the appointment of an administrator.—Succes- 
sion of Pavey, La., 50 So. 618. 

39. Constitutional Questions.—Where_ the 
judges of the Supreme Court are not agreed on 
a constitutional question, the judges of the cir- 
cuit courts will be called to the assistance of 
the Supreme Court to hear and determine the 
case.—Carolina, C. & O. Ry. Co. v. McCown, §S. 
c., 66 S. E. 1. 

40. Covenants—Damages for Breach.—In an 
action .for breach of-a covenant to convey fee- 
simple title, attorney’s fees and necessary rea- 
sonable expenses and proper court costs held 
allowable.—Pineland Mfg. Co. v. Guardian Trust 
Co., Mo., 122 S. W. 1133. 

41. Warranty of Fee Simple Title—Where 
a vendor attempts to convey land with a cove- 
nant for fee-simple title when he has no legal 
title whatever, held, that the covenantee may 
sue on the covenant when he has suffered sub- 
stantial damages, though there has been no 
eviction.—Pineland Mfg. Co. v. Guardian Trust 
Co., Mo., 122 S. W. 1133. 

42. Criminal Evidence—Admissibility.— The 
state held authorized to prove by a witness the 
position of the body of decedent, without first 
showing that it had not been disturbed.—Welchn 
v. State, Tex., 122 S. W. 880. 

43. Articles Taken from Possession of As- 
sured.—Articles taken from the dwelling of one 
accused of crime, tending to connect him with 
it, may be submitted to the jury.—Union v. 
State, Ga., 66 S. E. 24. 

44.—Former Conviction.—In a larceny pros- 
ecution, the court records showing accused’s 
former conviction for larceny and the state 
penitentiary records showing her service of 
sentence and discharge, were competent to im- 
peach accused’s testimony.—State v. Payne, Mo., 
122 S. W. 1062. 

45. Criminal Law—Appeal by State.—The state 
cannot appeal from a judgment for accused, un- 
less a right of appeal is given by statute.— 
State v. Craig, Mo., 122 S. W. 1006. 

46. Necessity of Exceptions.—To take ad- 
vantage, on appeal, of insufficient proof of venue, 
the matter must ‘be preserved by bill of excep- 
tions, except where the issue is fought out on 
the trial as to whether the offense was in the 
county where the venue was laid, when it will 
be noticed without bill of exceptions.—Munger 
v. State, Tex., 122 S. W. 874. 


47.——-Statute of Limitations.—Limitation does 




















not begin to run against a prosecution for con- 
spiracy between officers of a national bank to 
embezzle, abstract, or willfully misappropriate 
its funds so long as the conspiracy continues 
or acts to effect the object of the conspiracy 
are committed.—United States v. Breese, U. S. 
c. C., W. D. N. Car., 173 Fed. 402. 


48.——Competency of Witness.—Failure of 
the court to make preliminary examination of 
a child, who was objected to as a witness be- 
eause too young, held not reversible error.— 
Webb v. State, Ga., 66 S. E. 27. 


49. Effect of Appeal.—If the same legal 
questions happen to be involved in several sep- 
arate cases against the same accused, penden- 
ey of an appeal in one of the cases does not 
deprive the trial court of jurisdiction of the 
other cases.—State v. Rose, La., 50 So. 520. 


50. Election of Remedies.—Plaintiff, hav- 
ing selected one of two or more inconsistent 
remedies, cannot adopt a course inconsistent 
with the remedy first selected—Kennedy v. 
Manry, Ga., 66 S. E. 29. 

51.——Harmless Error.—Charge that burden 
was on defendant to raise a reasonable doubt 
as to whether he knew what he was doing, 
and whether it was right or wrone, held not re- 
versible error, in view of another portion of 
the charge.—Johnson v. State, Fla., 50 So. 529. 

52. Judicial Notice.—The court knows ju- 
dicially that in Texas a marriage between a 
white man and negro woman could not be had, 
—Munger v. State, Tex., 122 S. W. 874. 

53. Customs and Usages—As Part of Con- 
tract.—-A well-established custom of the trade 
to which a contract relates enters into and 
becomes a part of it when the custom is known 
and understood by the parties and the con- 
tract is made with reference to it.—Postal 
Telegraph-Cable Co. v. Louisville Cotton Oil 
Co., Ky., 122 8. W. 852. 

54. Customs Duties—False Entry.—An em- 
ployee in the customs service who returns false 
weights with an entry of imported merchandise 
is within the words “other person” in the cus- 











toms administration act.—United States v. Mes- | 


eall, U. 8. S. C., 30 Sup. Ct. 19. 

55. Damages—Election. — Where plaintiff 
elects to sue for breach of contract, and not 
for a penalty provided in the contract, the 
amount of damages is not limited to the pen- 
alty.—Sherman v. Gray, Cal., 104 Pac. 1004. 

56. Impairment of Earning Capacity.— 
Though a minor cannot recover for impaired 
earning capacity prior to majority, evidence 
may be offered of his earning capacity to aid 
the jury in estimating the damages to accrue 
after majority.—McCiain y. Lewiston Interstate 
Fair & Racing Ass’n, Idaho, 104 Pac. 1015. 

57. Matured Crops.—Where a matured crop 
is destroyed, the crop is treated as personal 
property and the measure of damages is the 
market value of the crop standing on _ the 
ground.—Adam y. Chicago, B. & Q. Ry. Co., Mo., 
122 S. W. 1136. 

58. Deeds—Acceptance.—It is presumed where 
a conveyance is made to a person without his 
knowledge, and whick is to his benefit, that he 
accepts it.—Garten v. Trobridge, Kan., 104 Pac. 
1067. ‘ 

59. Depositions—Certificate of Officer Taking, 
—The certificate of the officer, taking deposi- 
tions on written interrogatories propounded 
under the general statute need not show that 
the witnesses were first cautioned and sworn 
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to testify to the truth, notwithstanding the 
statute.—Wisegarver v. Yinger, Tex., 122 S. W. 
925. 

60. Diverce—Custody of Children. — That 
plaintiff, a divorcea woman, spent two nights 
at a hotel with her present husband before her 
marriage to him, held not to show that she was 
so depraved as to be unfit to retain the custody 
of an ll-year-old daughter of the former mar- 
riage—Knepper v. Knepper, Mo., 122 8. W. 
1117. 


61. Easements—An implied Right of Passage. 
—An implied right of passage cannot exist, 
where a special passage has been fixed by con- 
tract.—Baldwin Lumber Co. v. Todd, La., 50 
So. 520. 

62. Blections—Proposition to Borrow Money. 
—wWhere a proposition to borrow money is sub- 
mitted to the people, the object to which the 
borrowed money is to be appropriated is an 
integral part of the proposition.—State v. Gor- 
don, Mo., 122 S. W. 1008. 


63. Bleetricity—Action for Damages.—Where 
electric light fixtures had been used for years 
and accepted by defendant electric light com- 
pany, held, that it could not insist in an action 
against it for setting fire to the dwelling that 
the fixtures were defective—Hanton v. New 
Orleans & C. R. Light & Power Co., La., 50 So. 
544. 

64. Eminent Domain—Compensation. — The 
measure of damages for land taken is its mar- 
ket value in view of all the purposes to which 
it is adapted. and while evidence that it 
is “valuable” for particular purposes is ad- 
missible, its money value for any particular 
purpose cannot be shown in determining its 
market value.—Sacramento Southern R. Co. v. 
Heilbron, Cal., 104 Pac. 979. 

65. Equity—Decree.—Where there are a num- 
ber of adult defendants, some served, others 
proceeded against by publication, a decree re- 
citing the appearance of the adult defendants 
without naming them includes only those served 
with process.—White v. White, W. Va., 66 S. 
E. 2. 

66. Escheat—Pleading.—Under Act Feb. 19, 
1903 (Laws 1903, p. 127) sec. 4, an information 
to escheat property of the decedent was not 
demurrable, as misjoining two causes of action, 
because averments relating to the personalty 
and real estate were separately alleged.—State 
v. McDonald, Or., 104 Pac. 967. 

67. Ewidence—Books of Account.—A _ ledger 
to which items of account had been transferred 
from other books end memoranda is not admis- 
sible as a book of original entries.—San Fran- 
cisco Teaming Co. v. Gray, Cal., 104 Pac. 999. 

68. Declarations of Intestate.—Declarations 
affecting pedigree, are incompetent, unless the 
declarant, or the source of the witness’s infor- 
mation, was a member or related to the family 
whose history the fact concerns.—State v. Mc- 
Donald, Or., 104 Pac. 967. 

69. Foreign Death Records.—Under B. & 
C. Comp., sec. 755, subd. 8, providing for the 
certification of official foreign records, the cer- 
tificate is to be made in accordance with the 
law of the place of the record.—State v. McDon- 
ald, Or., 104 Pac. 967. 

70. Judicial Notice.—The court takes judi- 
cial notice of geographical subdivisions of the 
state, and of state and federal boundaries.— 
Cator v. Hays, Tex., 122 S. W. 953. 


71. Executors and Administrators 














Claims.—A 





judgment establishing a claim against the es- 
tate of a deceased widow held res judicata in 
proceedings to charge the estate of the deceased 
husband, leaving a will disposing of his prop- 
erty after the payment of the widow’s debts.— 
Pierce v. Pierce, Mo., 122 S. W. 1147. 

72. Federal Courts—Federal Questions.—A 
claim by a railroad in a state court of immu- 
nity from liability for negligently killing an 
employee in New Mexico because of non-compli- 
ance with the requirements of the statute of 
that territory presents a federal question.—El 
Paso & N. E. Ry. Co. v. Gutierrez, U. S. S. C,, 
30 Sup. Ct. 21. 

73. Jurisdiction of Cross-Bill.—If a cross 
bill in a federal court assumes the character 
of an original bill, it will be dismissed for want 
of jurisdiction, where the parties to the contro- 
versy presented thereby are citizens of the 
Same state.—Patton vy. Marshall, U. S. C. Cc. of 
App., Fourth Circuit, 173 Fed. 350. 

74. Fire Insurance—<Action for Damages.— 
Where the owner of property burned has been 
paid part of his loss by an insurer, an action 
against the wrongdoer for the value of the 
property held properly brought in the name of 
insured, and insurer not a necessary party.— 
Hanton v. New Orleans & C. R., Light & Power 
Co., La., 50 So. 544. 

75. Fraud—Measure of Damages.—In an ac- 
tion for deceit in exchange of property the 
measure of damages was the difference between 
the actual value of the land received and what 
it would have been worth had it been as repre- 
sented.—Hawman v. McLean, Mo., 122 S. W. 
1094. 


76. Frauds, Statute of—Parol Rescission of 
Contract.—Though a contract is required by 
statute to be in writing, it may be rescinded by 
parol.—Keeney v. Waters, Ky., 122 S. W. 837. 


77. Verbal Agreement as to Boundaries.— 
A verbal agreement between adjoining land- 
owners fixing the boundaries so as to avoid liti- 
gation is not within the statute of frauds.— 
Walker v. Cornett, Ky., 122 S. W. 841. 

78. Guardian and Ward—Title of Guardian. 
—-The property of a ward is not vested in the 
guardian; but, in the absence of an express 
trust, the title thereto remains in the ward, and 
his title cannot be disturbed without his being 
a party to the suit involving the issuc.—Seflert 
v. McAnally, Mo., 122 S. W. 1064. 

79. Habeas Corpus—Review of Extradition 
Proceedings.—The objection that an extradition 
requisition contains a clause that the demanding 
state will not be responsible for any expenses 
held not available to accused on habeas corpus, 
but is a matter for the consideration of the 
executive of the surrendering state.—Marbles v. 
Creecy, U. S. S. C., 30 Sup. Ct. 32. 

80. Validity of Commitment.—An order of 
commitment for trial before the district court, 
issued by a magistrate upon a preliminary ex- 
aminaticn, held not.a process issued on any final 
judgment within Wilson’s Rev. & Ann. St. 1903, 
sec. 4867, forbidding a court or judge to in- 
quire into the legality of any process whereby 
a party is in custody.—Ex parte Turner, Ok. 
104 Pac. 1071, 

81. Homicide—Admissibility of Evidence.— 
Where it was shown that the body of decedent, 
when seen, by a witness, had been practically 
undisturbed, it was not error to permit the wit- 
ness to prove the position of the body.—Welch 
v. State, Tex., 122 S. W. 880. 


82. Husband and Wife—Contract of Separa- 
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tion —A contract between husband and wife 
agreeing to live apart, and disposing of the cus- 
tody of the children, held not binding on the 
courts.—Knepper v. Knepper, Mo., 122 5. w. 
1117. 

83. Wife as Surety.—It is competent for a 
wife to mortgage her lands to secure her hus- 
band’s debt. and, when she Goes so, she stands 
in the relation of a curety for him.—Jones Vv. 
Edeman,. Mo,. 122 S. W. 1047. 

84. Indictment and Information—Indorsement 
Nune Pro Tunc.—Gen. St. 1906, sec. 3882, au- 
thorizes informations to be filed in vacation, 
and an omitted file mark may by order of court 
be placed upon an information func pro tune, 
when the facts warrant it.—Johnson v. State, 
Fla., 50 So. 529. 

85. Injunction—Election Officers.—Equity has 
no power to enjoin election officers from issuing 
a certificate of election, even though there was 
fraud in the election.—Adcock v. Houk, Tenn., 
122 Ss. W. 979. 

86. Pleading.—A petition for an injunction, 
though containing no allegation that the threat- 
ened wrong will result in irreparable injury, 
and that petitioner has no legal remedy, is suf- 
ficient in the absence of special exception.— 
Mitchell v. Burnett, Tex., 122 S. W. 937. 

87. Internal Revenue—Oleomargarine Deai- 
ers—A corporation is a “person” within 32 
Stat. 198, requiring dealers in oleomargarine to 
keep certain books, and providing for the pun- 
ishment of any person willfully violating any 
of the provisions of this section, though section 
5 applies in express terms to corporations.— 
United States v. Union Supply Co. U. S. Ss. C, 
30 Sup. Ct. 15. 

88. Interpleader—Conflicting Claims to Rent. 
—Where conflicting claims are made of a lessee 
for rent, he has the right to interplead the par- 
ties.—Spangler v. Spangler, Cal., 104 Pac. 995. _ 

89. Costs and Fees.—aA life insurance com- 
pany which in good faith files a bill of inter- 
pleader against adverse claimants to the pro- 
ceeds of a policy and pays the money into court 
is entitled to its costs and counsel fees from 
the fund.—Mutual Life Ins. Co. of New York v. 
Farmers’ & Mechanics’ Nat Bank of Cadiz, Ohio, 
U. S.C. C., S. D. Ohio, 173 Fed. 390. 

90. Interstate Commerce—Intoxicating Li- 
quors.—An interstate shipment of intoxicating 
liquor cannot be confiscated under Enforcing 
Act (Sess. Laws 1907-08, p. 605, c. 69). art. 3, 
secs. 6, either before or after removal from the 
earrier’s premises, if intended for the personal 
use of consignee or his family.—State v. Eigh- 
teen Casks of Beer, Ok., 104 Pac. 1093. 

91. Judicial Notice.—Courts will take ju- 
dicial notice that trunk line railroads are en- 
gaged in both intrastate and interstate traffic. 
—Shohoney v. Quincy, 0. & K. C. Ry. Co., Mo., 
122 S. W. 1025. 

92. Regulation of Carriers.—Gen. St. 
1906, secs. 2864, 2865, 2866, requiring a carrier 
to equip its cars furnished to haul lumber with 
supports sufficient to keep it firmly in place, held 
not to constitute a burden upon interstate com- 
merce.—King Lumber & Mfg. Co. v. Atlantic 
Coast Line R. Co., Fla., 50 So. 509. 

93. Intoxicating Liquors—Gift to Minor. — A 
person can be convicted of giving intoxicating 
liquors to a minor, regardless of whether the lo- 
cal option law was in force in the county.—Ex 
parte Cassens, Tex., 122 S. W. 888. 




















94. Persons Responsible.—Proprietor of a 
joint could not escape responsibility for a 
sale of liquor by his barkeeper because not 
present when made.—Cox v. State, Okl., 104 Pac. 
1074. 

95. Judgment—Pleading or Process to Sus- 
tain.—-A default judgment entered on a cross- 
plea against co-defendants would not be sus- 
tained on writ of error, in the absence of a 
showing in the record of an appearance of the 
co-defendants, or of service on them aSide from 
recitals in the judgment.—Mayhew & Co. v. Har- 
rel!, Tex., 122 S. W. 957. 

96. Full Faith and Credit.—A deed to land 
in Nebraska made by a commissioner under de- 
eree of court of another state in an action of 
divorce, in which, according to the practice in 
that state, the land was set apart to the wife 
as her separate property. need not be recog- 
nized in Nebraska, under the full faith and 
credit clause of the Constitution.—Fall vy. Eas- 
tin, U. S. S. C., 30 Sup. Ct. 3. 

97. Pleadings.—The rule that, to render 
evidgnce available in support of a defenses 
based on matters of esoppel, such matters must 
be pleaded, held not to apply to the statement 
of a cause of action by plaintiff—Ahlers v. 
Smiley, Cal., 104 Pac. 997. 

98. Res Judicata.—To support a plea of res 
judicata, held, that there must be identity of 
cause of action and of the parties to the action 
—Virginia-Carolina Chemical Co. v. Fisher, Fla., 
50 So. 504. 

99. Jury—Insanity of Juror.—Where, pending 
prosecution for homicide, a juror became insane, 
the court should begin the trial de novo, tender- 
ing to defendant the right to exercise all the 
peremptory challenges allowed him by law.— 
Dennis v. State, Miss., 50 So. 499. 

100. Justice of the Peace—Pleadings.—aA de- 
fendant in justice’s court need not file a writ- 
ten pleading; but, where he does, he is bound 
by the allegations thereof.—Houston, BE. & W. 
T. Ry. Co. v. Eastern Texas Ry. Co., Tex., 12% 
S. W. 972. 


101. Landlord and Tenant—Estoppel to Deny 
Title-—The fact that a tenant placed improve- 
ments on the premises held not to give him a 
right to repudiate a later lease, on the ground 
that the landlord did not own the premises.— 
Fitchett v. Henley, Nev., 104 Pac. 1060. 

102. Relation.—A provision of a deed abso- 
lutely conveying land held not to create the re- 
lation of landlord and tenant between the gran- 
tor and grantee, upon the latter’s default in pay- 
ment of a purchase-money note.—Levy v. Me- 
Donnell, Ark., 122 S. W. 1002. 

103. Renewal of Lease.-—Where a_ lease 
provides for an extension of term at the option 
of the lessees, and one of the lessees assigns his 
interest to the other lessee, the latter may ex- 
ercise the option.—Spangler v. Spangler, Cal. 
104 Pac. 995. 

104. Lareeny—Evidence.—Where larceny of 
money is at issue, evidence that defendant had 
no money before and considerable money after 
the larceny is admissible-—Thompson y. State, 
Fla., 50 So. 507. 

105. Limitations of Actions—Demurrer Rais- 
ing Defense.—A defendant may take advantage 
of limitations by demurrer, when the face of the 
petition shows the bar to be complete.—Pine- 
land Mfg. Co. v. Guardian Trust Co., Mo., 122 & 
W. 1133. 


106. Livery 
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Negligence.—In an action against a hirer of a 
livery team for negligently overdriving the 
team, the failure to charge on the issue of con- 
tributory negligence held erroneous.—Edwards 
vy. Adams, Tex., 122 S. W. 898. 

107. Mandamus—Enforcement of Ministerial 
Duties.—Under Acts 29th, Leg. 1905, p. 285, c. 
124, sec. 89, the appointment of a census trus- 
tee by the county superintendent of public in- 
struction is a ministerial duty, which may be 
enforced by mandamus.—Crow v. Fails, Tex., 
122 S. W. 933. 

108. Master and Servant—Discharge of Ser- 
vant.—“Further employment” offered to dis- 
charged railroad employees in order to constitute 
a defense to a penalty imposed by Kirby’s Dig. 
sec. 6649, amended by Acts 1905, p. 537, must be 
employment of the same class and kind and in 
the same locality in which the wages sued for 
were earned.—St. Louis, IL M. & S. R. Co. v. 
Bryant, Ark., 122 S. W. 996. 

109. Negligence.—The use of a Leeds coup- 
ler, which did not comply with the standard 
prescribed by the safety appliance act of Con- 
gress, did not constitute negligence per se, -un- 
less it was not reasonably safe.—Shohoney v. 
Quincy, O. & K. C. Ry. Co., Mo., 122 S. W. 1025. 

110. Tender of Wages.—A tender of wages 
and interest due discharged railroad employees 
without accrued penalty held not to bar the em- 
plovees’ rights to recover the penalty so accrued 
under Kirby’s Dig., sec. 6649, amended by Acts 
1905, p. 537.—St. Louis, I. M. & S. R. Co. v: 
Bryant, Ark., 122 S. W. 996. 

111. Mines and Minerals—Conflicting Loca- 
tions.—A quartz location, laid out over a prior 
quartz location, does not initiate any right to a 
claim in so far as the boundaries of the two lo- 
eations conflict.—Strickland v. Commercial] Min- 
ing Co., Cal., 104 Pac. 965. 

112. Contract to Sell—Under the terms of 
a contract te sell mining claims, held that equity 
would not require the vendor to repay what- 
ever the purchaser had expended in annual as- 
sessment work before permitting him to rescind 
the contract.—Ferguson vy. McGuire, Idaho, 104 
Pac. 1028. 

113. Intention to Convert.—Wrongful tak- 
ing of ore of another, in absence of all other 
evidence, raises the presumption that it was 
taken intentionally, willfully, or in reckless 
disregard of the rights of the owner.—Central 
Coal & Coke Co. v. Penny, U. S. C. C. of App., 
Eighth Circuit, 173 Fed. 340. 

114. Money Lent—Payment.—One year wasa 
reasonable time for the repayment of money 
loaned to be repaid by defendant “when con- 
venient, or when business picked up.’’—Samuels 
v. Larrimore, Cal., 104 Pac. 1001. 


115. Municipal Corporations—Liability for 
Negligence.—Persons employed in a city hall in 
managing and conducting the affairs of the mu- 
nicipality are public officers, charged with the 
performance of public duties, so that the doc- 
trine of respondeat superior does not apply to 
such employments.—Schwalk’s Adm’r v. City of 
Louisville, Ky., 122 S. W. 860. 

116. Notice of Injury.—Rev. St. 1899, sec. 
5724 (Ann. St. 1906, p. 2909), relating to notice 
of injury on a defective sidewalk, held satisfied 
whore the notice given will enable the city of- 
ficers to locate the defect causing the injury.— 
—* v. City of St. Joseph, Mo., 122 S. W. 


117.——-Nuisances.—A city charter held not to 




















warrant an ordinance arbitrarily declaring a 
brickyard within 1,200 feet of a residence, or 
public school, or city park, a nuisance.—City 
and County of Denver v. Rogers, Colo., 104 Pac. 
1042. 


118. Street Improvement.—The questions 
whether a street improvement was made in ac- 
cordance with the contract and at a reason- 
able price, and was an improvement enhancing 
the value of the property assessed, are not open 
to inquiry, in an action on special tax bills.— 
Fruin v. Meredith, Mo., 122 S. W. 1107. 


119. Street Improvements.—If, under a city 
charter, silent as to charges against street rail- 
ways for paving, the council imposes such a 
charge, held, that an abutting owner’is not en- 
titled to an abatement therefor from the amount 
with which he is chargeable.—Hager y. Mel- 
ton, W. Va. 66 S. E. 13. 

120.——Taxation.—Where a city could not le- 
gally demand a franchise tax until after the 
commencement of the action therefor, by the 
passage of an ordinance authorizing it, interest 
on the tax before judgment is not recoverable. 
—City of Columbus v. Bank of Columbus, Ky., 
122 S. W. 835. 

121. Negligence—Presumption.—An accident, 
from an act of such a character that when due 
care is taken no injury ordinarily ensues, will 
be presumed to be negligent.—Pratt v. Missouri 
Pac. Ry. Co., Mo., 122 S. W. 1125. 

122. Nuisance—Injunction by Individuals.— 
The law is that injunction by individuals will 
not lie to prevent a nuisance when injury is 
common to the public; but it does not apply 
when plaintiffs’ injury is special, and they have 
suffered, and will suffer, damage over and above 
injury to the community at large.—Atterbury 
v. West, Mo., 122 S. W. 1106. 

123. Officers—Change of Salary During Term. 
—Under Const., secs. 161, 235, if the fiscal court 
does not fix the salary of the county judge 
before election, it may do so afterward, but if 
such salary is fixed before election, it cannot 
be changed during the term.—Grayson County 
v. Rogers, Ky., 122 S. W. 866. 

124. Pleading—Amendment.—A new demand, 
after filing an amended petition, is-not neces- 
sary, where demand was made before action, 
and the allegations in the amended petition do 
not create a new cause of action.—City of Co- 
lumbus v. Bank of Columbus, Ky., 122 S. W. 
835. 

125. By-Laws of Benefit Society.—The by- 
laws of a fraternal order held a part of the bill 
in a suit against the order, in determining the 
sufficiency of the bill on demurrer.—Independent 
Order of Sons and Daughters of Jacob of Amer- 
ica v. Moncrief, Miss., 50 So. 558. 


126. Sufficiency. of Complaint.—Whatever ts 














‘an essential element to a cause of action must 


be presented by a distinct averment, and can- 
not be left to an inference to be drawn from 
the construction of a document attached to the 
complaint.—Ahlers v. Smiley, Cal., 104 Pac. 
997. 

127. Quieting Title—Possession of Plaintiff.— 
Plaintiff held not deprived of possession so as 
to prevent her from suing to quiet title, where © 
defendant induced her tenant in possession to 
pay him the rent and deliver possession to him 
upon the tenant’s removal after which defendant 
installed another tenant without plaintiff’s con- 
sent.—American Bond & Investment Co. v. Hop- 
kins, Colo., 104 Pac. 1040. 
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128. Railroads—Signals at Private Crossings. 
—A railroad is not required to give notice of 
the approach of trains to a private crossing un- 
less it has been customary for signals to be 
given which are relied on by persons using the 
crossing.—Louisville & N. R. Co. v. Engleman’s 
Adm’r, Ky., 122 S. W. 833. 

129. Reformation of Instruments—Mistake.— 
To justify a reformation of a deed for mistake, 
it is sufficient that the circumstances proved 
induce the conviction that there was a mutual 
mistake, and in showing in what such mistake 
consisted.—Owsley v. Matson, Cal., 104 Pac. 983. 

130. Sales—Consequential Damages. — As a 
rule, the damages recoverable for a manufac- 
turer’s breach of warranty of machinery sold 
for a known purpose held to include such con- 
sequential damages as are the direct and prob- 
able result of the breach, including the reason- 
able expense caused by the defect.—W. T. Ad- 
ams Mach. Co. v. Castleberry, Ark., 122 S. W. 
998. 

131. Delivery.—If a proposed constructive 
delivery is to operate as an actual delivery of 
goods sold, held, that the goods must be in con- 
dition for delivery without more to be done by 
the seller.—Back & Greiwe v. Smith, W. Va., 
66 S. E 1. 

132. Sehools and School Distriets—School 
Lands.—The public domain set aside or located 
for common school purposes cannot be diverted, 
and constitutes a trust fund for educational 
purposes for the entire state.—Ellwood y. Stall- 
cup, Tex., 122 S. W. 906. 

133. States—Extension Into Ocean Waters.— 
A state bordering on the sea may, in the exer- 
cise of its sovereignty, extend its own borders 
for the distance of one marine league from 
low-water mark, and make the region sa an- 
nexed aS much a portion of the state as any 
other part of its territory.—United States v. 
Newark Meadows Imp. Co., U. S. C. C., S. D. N. 
Y., 173 Fed. 426. 

134. Statutes—Construction.—In interpreting 
Acts 1889, p. 117. ce. 81, providing that a condi- 
tional seller on regaining possession, shall ad- 
vertise the property for sale “by printed hand 
bills or written or printed notices,” the court 
may properly insert comma after “printed hand 
bills."—-J. I. Case Threshing Mach. Co. v. Wat- 
son, Tenn., 122 S. W. 974. 

135.——Construction.—The letter of the stat- 
ute must give way somewhat to its obvious in- 
tendment, and it should not be construed so as 
to unnecessarily cause unreasonable results, or 
impute injustice to the legislature.—Rutter v. 
Carothers, Mo., 122 S. W. 1056. 

136. Street Railroads—Collision Causing In- 
jury to Passenger.—Where the negligence of 
two street railroads contributed to the injury 
of a passenger of one of them, the passenger 
could recover from both railroads, or either.— 
Kimic v. San Jose-Los Gatos Interurban Ry. 
Co., Cal., 104 Pac. 986. 

137. Taxation—Lot in More Than One County. 
-——A village lot lying partly in one county and 
partly in another may be assessed for taxation 
in the county in which the greater part in value 
lies.—Fleming v. Charnock, W. Va., 66 S. E. 8. 

138. National Bank.—A state may tax 
shares of stock in a national bank without re- 
gard to the fact that a part or the whole of the 
capital stock of the banks is invested in non- 
taxable bonds.—First Nat. Bank y. Board of 
Equalization of Independence County, Ark., 122 
S. W. 988. 











139. Tax Titles—wWhere the affidavit made 
by the county treasurer did not show that any 
delinquent tax list and notice of tax sale were 
posted pursuant to 2 Mills’ Ann. St. sec. 3885, 
the tax sale and deed based thereon are invalid. 
American Bond & Investment Co. v. Hopkins, 
Colo., 104 Pac. 1040. 


140. Telegraphs and Telephones—Damages for 
Negligent Delay.—A telegraph company nesli- 
gently delaying the delivery of a message held 
liable for special damages, where it had nectice 
of the importance of the message, though it is 
unintelligible—Postal Telegraph-Cable Co. v. 
Louisville Cotton Oil Co., Ky., 122 S. W. $52 


141. Territories—Accepting Deed for Seat of 
Government.—The power of the territory of 
Washington to accept a deed to land as a site 
for the capitol building held implied under pro- 
visions of Organic Act March 2, 1853.—Sylvester 
v. State of Washington, U. S. S. C., 30 Sup. Ct. 
13. 


142. Torts—Pleadings.—The complaint in a 
tort action should allege where the injury oc- 
curred to give defendant an opportunity to set 
up defenses that might arise by the law of that 
place.—-McClain v. Lewiston Interstate Fair & 
Racing Ass’n, Idaho, 104 Pac. 1015. 


143. Trespass to Try Title—Title to Sustain 
Action.—Where plaintiffs’ ancestor, through 
whom both parties claimed as a common source 
in trespass to try title, had prior possession of 
the land, plaintiffs need not connect themselves 
with the sovereign of the soil.—Stephenville 
Oil Mill Co. v. McNeill, Tex., 122 S. W. 911. 

144. Trover and Conversion—Title to Support 
Action.—Where drafts were payable to plaintiff, 
and she indorsed them to defendant to pay cer- 
tain bills for her out of the proceeds, she had 
such interest in the proceeds as to support an 
action for conversion.—Humbert v. Mason, Colo. 
104 Pac. 1037. 

145. Trusts—<Action to Establish.—Bringing 
an action to establish a resulting trust held a 
ratification of the act of a third person in hav- 
ing the land conveyed to defendants’ intestate, 
and a sufficient assertion of his trusteeship for 
plaintiff.—Garten vy. Trobridge, Kan., 104 Pac. 
1067. 

146. Vendor and Purchaser—Recovery of 
Money Paid.—Purchase money paid under 4 
verbal contract of sale of land may be recovered 
in assumpsit for money received, where vendor 
has conveyed the land to a stranger.—Lipscomb 
v. Lipscomb, W. Va., 66 S. E. 8. 

147. Wéills—Construction.—Indefinite expres- 
sions in a will cannot be allowed the widest sig- 
nification capable, if, when so read, they con- 
flict with the general intent expressed.—Beh- 
rens v- Bauman, W. Va.. 66 S. E. 8. 

148. Witnesses—Cross-Examination.— Irrele- 
vant questions on cross-examination may be ex- 
cluded, though they may contradict witness 
upon new and irrelevant matter brought out on 
cross-examination.—Gilbert v. State, Fla., 50 Se 
535. 

149. Work and Labor—Compensation. — A 
married daughter, returning to the home of her 
father and rendering services at his request 
held entitled to recover therefor.—Carrell % 
McDonnell, Mo., 122 S. W. 1129 

150.- Value of Services Rendered.—Plaintifl 
in an action for the reasonable value of his ser 
vices cannot recover without proof of what thé 
services were reasonably worth.—O’Meara * 
McDermott, Mont., 104 Pac. 1049. 
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